
South Lakeland District Council 

Delegated Executive Decisions 

Date of Proposed Decision:  

Thursday, 30 January 2020 

Application to modify a restrictive covenant on 
land at 31 Cherry Tree Avenue, Ulverston  

 

Portfolio:  Housing and Innovation Portfolio Holder 

Decision Maker: Director of Customer and Commercial Services 

Report Author: Sion Thomas – Operational Lead Delivery and Commercial 
Service 

Ward: Ulverston East 

Forward Plan: Not applicable 

 

1.0 Expected Outcome 

1.1 The modification of a restrictive covenant so that land at 31 Cherry Tree 
Avenue, Ulverston can be developed for housing. 

2.0 Proposed Decision 

2.1 It is recommended that the Director of Customer and Commercial 
Services:- 

2.1.1 Authorises the modification of a restrictive covenant thereby allowing a 
new property to be provided, on previously owned Council land at 31 
Cherry Tree Avenue, Ulverston and being made available at a permanent 
discount for ‘approved persons’ with a ‘local connection’; and 

2.1.2 Authorise the Legal, Governance and Democracy Lead Specialist to enter 
into the necessary legal agreements. 

3.0 Background and Proposals 

3.1 The owner (‘the applicant’) of a former council house at 31 Cherry Tree Avenue, 
Ulverston has requested the Council as former landowner to relax a restrictive 
covenant to permit the construction of a new 83.5m2 two storey, three 
bedroomed detached dwelling situated on part of the original garden of the 
former Council house.   

3.2 When the Council sold the house to the applicant the sale documentation 
contained conditions that only permit new building at the discretion of the 
Council and subject to appropriate conditions.  

3.3 The Council granted planning consent for the proposed dwelling in August 2018 
(planning reference: SL/2018/0421). 

3.4 Established Council policy in relation to previous requests of this nature is 
attached as Appendix 1.  In essence if asked for its consent to modify such 



restrictive covenants the Council will seek to impose affordable housing 
conditions, as opposed to seeking a monetary sum, where appropriate.  This 
will result in new or existing properties being provided at a permanent discount 
for ‘approved persons’ with a ‘local connection’, in addition to those already 
provided through the Development Control process. 

3.5 The applicant has provisionally agreed that in return for the Council’s consent 
as former landowner (covenant relaxation), the new dwelling  will be made 
available at a permanent discount (89.29% of market value) for ‘approved 
persons’ with a ‘local connection’, in accordance with the Council’s established 
‘Affordable Housing application process’. 

3.6 The applicant has agreed to meet the Council’s costs in documenting the 
relaxation of the covenant. 

4.0 Consultation 

4.1 The Deputy Leader and PH for Housing and Innovation has also been 
consulted and is in agreement with the proposals put forward. 

4.2 The Council’s Principal Specialist (People) supports the proposed decision that 
will enable a new property to be provided at a permanent discount for ‘approved 
persons’ with a ‘local connection’.  This is consistent with recent similar cases 
in the district. 

5.0 Alternative Options 

5.1 To lift the covenants unconditionally. This would not be in accordance with the 
statutory requirement to obtain best consideration in land transactions. 

5.2 To take cash instead of permanent price reductions. This would not achieve 
affordable housing.  In this instance the equivalent monetary receipt would be 
£22,500. 

5.3 To attempt to impose more stringent conditions which may not be considered 
reasonable in the event of an appeal. 

6.0 Links to Council Priorities 

6.1 Council Plan priorities: 

 Housing and Communities: 
o Creating balanced communities by: 

 delivering affordable homes 
o Encouraging a sustainable environment by: 

 ensuring that new development is sustainable and energy efficient 

6.2 Council Performance Indicators: 

 The number of completed permanent dwellings each quarter within South 
Lakeland 

 The number of new affordable homes for rent provided this quarter 

7.0 Implications 

Financial, Resources and Procurement 

7.1 Whilst the Council will not benefit financially if the covenant is lifted there will be 
a ‘discounted sale’ benefit to pass on to approved local purchasers in the future. 
As a condition of giving consent, the Council will insist that the new dwelling is 
made available at a permanent discount for ‘approved persons’ with a ‘local 
connection’ in perpetuity to be sold or let at 89.29% of market value. 

7.2 Alternatively the applicant could change her mind and apply to the Lands 
Tribunal to have the restrictive covenants set aside. If so there would be staff 

https://www.southlakeland.gov.uk/your-council/council-business/performance-measures/measure-details?id=113
https://www.southlakeland.gov.uk/your-council/council-business/performance-measures/measure-details?id=113
https://www.southlakeland.gov.uk/your-council/council-business/performance-measures/measure-details?id=64


costs in defending the action taken and it is possible for the Tribunal to award 
costs against the Council if, for example, the Council’s demands were 
considered unreasonable. On the other hand it may be considered 
unreasonable for the Council not to take any action to secure affordable homes 
in accordance with Council Priorities. 

Human Resources 

7.3 There are no Human Resource implications with this proposal. 

Legal 

7.4 Land formerly owned by the Council on Council Housing Estates will typically 
contain conditions that only permit new building at the discretion of the Council 
and subject to appropriate conditions.  Where the Planning Authority has 
granted planning permission, the consent of the Council, therefore as the former 
owner will also be needed before any development can take place. 

7.5 Under established legal precedent the Council, as former landowner, is entitled 
to the equivalent of a 50% share in the perceived development ‘profit’. However 
in most cases if asked for its consent the Council will seek to impose ‘affordable 
housing’ conditions, as opposed to a monetary sum.  ‘Affordable housing’ 
conditions will typically mean that once the new dwelling has been built the 
Council will require for it or the adjoining existing dwelling to be sold at a 
‘discounted sale’ price and that same discount, expressed as a percentage of 
full market value, will be applied to all future disposals. 

7.6 The justification for the imposition of ‘affordable housing’ conditions by the 
Council in such cases in lieu of a monetary sum by the Council is that: 

 Affordable housing is one of the Council’s top priorities. 

 The Council acts as a Housing Authority for a district that has an identified 
and pressing housing need. 

 The land proposed to be developed is part of a former Council housing estate. 

7.7 It is therefore not considered unreasonable to ally consent to an obligation to 
provide affordable housing. 

7.8 If approved, the Council’s Legal Services Team will document the modification 
of the restrictive covenant facilitating the provision of a new property to be 
provided at a permanent discount for ‘approved persons’ with a ‘local 
connection’. 

Health, Social, Economic and Environmental 

7.9 Have you completed a Health, Social, Economic and Environmental Impact 
Assessment?  No    

7.10 If you have not completed an Impact Assessment, please explain your reasons: 

 The impact of the effect on the environment was assessed in detail as part 
of the Development Control process and it is not considered necessary to 
give further consideration to this aspect as part of the subject decision, 
which is specifically concerned with the terms on a restrictive covenant 
should potentially be modified. 

Equality and Diversity 

7.11 Have you completed an Equality Impact Analysis? No 

7.12 If you have not completed an Impact Assessment, please explain your reasons: 
Not considered necessary for this DED report. 



Risk 

Risk Consequence Controls required 

The applicant could change his 
mind and reject the proposed 
terms for the release of the 
restrictive covenant and instead 
opt to apply to the Lands Tribunal 
to have the covenant set aside 

The Council could incur 
staff costs in defending 
such a potential action and 
it is possible for the 
Tribunal to award costs 
against the Council if, for 
example, the Council’s 
demands were considered 
unreasonable. 

If the Tribunal decision 
went against the Council, 
established policy to 
impose affordable housing 
conditions, as opposed to 
seeking a monetary sum, 
where appropriate, would 
be difficult to implement in 
relation to future such 
cases. 

The Solicitor to the Council 
and Lambert Smith 
Hampton (the Council’s 
professional property 
advisors) remain of the 
view that established 
policy to impose 
‘discounted sale’ 
conditions, as opposed to 
seeking a monetary sum, 
in relation to applications to 
modify restrictive 
covenants against building 
is appropriate and 
justifiable. 

Contact Officers 

Sion Thomas – Operational Lead Delivery and Commercial Services, Direct Tel: 
(01539) 793192, Email: sion.thomas@southlakeland.gov.uk 

Matt Messenger – Senior Estates Surveyor / Valuer / Planning Viability Consultant, 
Lambert Smith Hampton, Email: mmessenger@lsh.co.uk 

Background Documents Available 

None 

Appendices Attached to Report 

Appendix Number Detail 

1 ‘Guidance Note: Consent to erect new dwelling(s) at a 
property formerly owned by the Council’.   

Tracking Information 

Signed off by Date sent 

Legal Services 28.11.19 

Section 151 Officer 28.11.19 

Monitoring Officer 28.11.19 

SMT 05.12.19 

 

Circulated to Date sent 

Assistant Director N/A 

Human Resources Manager N/A 

Communications Team N/A 

Leader N/A 

Committee Chairman N/A 

Portfolio Holder 28.11.19 
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Circulated to Date sent 

Ward Councillor(s) N/A 

Committee N/A 

Executive (Cabinet) N/A 

Council N/A 

 

Note – Report authors must consult the relevant Portfolio Holder, members of 
the Senior Management Team, the Monitoring Officer, and any other interested 
parties before a decision can be taken. If any objections are received, they must 
be reported at the meeting before the decision is taken. 

Signed by:- Title:- 

 

 

 

 

  



 


